
IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

WALEED HAMED, as Executor of the
Estate of MOHAMMAD HAMED,

Plaintiff/Counterclaim Defendant,

FATHI YUSUF and UNITED CORPORATION,

Defendants/C ountercl aimants,
v.

WALEED HAMED, V/AHEED HAMED,
MUFEED HAMED, HISHAM HAMED, and
PLESSEN ENTERPRISES, INC.,

Addi Counterclaim
V/ALEED HAMED, as Executor of the
Estate of MOHAMMAD HAMED,

Plaintiff,

UNITED CORPORATION,

Defendant.
V/ALEED HAMED, as Executor of the
Estate of MOHAMMAD HAMED,

CIVIL NO. SX-12-CV-370

ACTION FOR INJUNCTIVE
RELIEF, DECLARATORY
JUDGMENT, AND
PARTNERSHIP DIS SOLUTION,
WIND UP, AND ACCOUNTING

Consolidated With

CNIL NO. SX-14-CV.287

ACTION FOR DAMAGES AND
DECLARATORY JUDGMENT

CNIL NO. SX-14-CV-278
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Plaintiff, ACTION FOR DEBT AND
CONVERSION

FATHI YUSUF,

FATHI YUSUF''S MOTION FOR RECONSIDERATION OF
MASTER'S NOVEMBER 14.2018 ORDER

The Master's Order of November 14,2018 (the "Order") granted Hamed's Motion to

Strike Yusuf Claim No. Y-13: loss of "going concern" value of PlazaExtra-West based upon his

conclusion that Yusuf "has already conceded that Plaza Extra-West cannot be sold as a going

concern." It goes without saying that the going concern value of Plaza Extra-West is a hotly

contested issue. Hamed claims there is no going concern value because of the absence of a lease
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with the Partnership, whereas Yusuf claims the going concern value is $8,770,000 based on an

expert report dated September 26,2016 supporting his claim Y-l3. The Order effectively bars

Yusuf from pursuing this claim based on a purported concession contained in Section 8 of

Yusufs first proposed wind up plan, submitted in April 2014, that was never accepted by the

Court and was later modified multiple times by Yusuf before the Court entered its Order

Adopting Final 'Wind Up Plan dated January 7 ,2075 (the o'Vy'ind Up Order") which approved the

Final 'Wind Up Plan of the Plaza Extra Partnership (the "Plan") attached to the Wind Up Order.

Yusuf respectfully submits that the Master should revisit his decision as it was improvidently

granted, represents a "failure of the fMaster] to address an issue specifically raised prior to the

fMaster's] ruling," and needs revision "to correct a clear error of law." V.I. R. Clv. P. 6-4.

Hamed argued that the Wind Up Order barred Yusuf s claim for loss of "going concern"

value at the Plaza Extra-West store. The Master found these arguments "unpersuasive" holding

that the Wind Up Order only went so far as to make provision for the transfer of "ownership" of

the store and that such a transfer of ownership "free and clear of any claims or interests of Yusuf

or United" did not preclude claims the partners had against the Partnership or each other relating

to the stores. 
^See 

Order p. 8-9. The Master explained: "It is disingenuous for Hamed to now

argue that the language [free and clear of any claims or interests of Yusuf or United] precluded

all claims of Yusuf and United generally" because such logic, therefore, would "preclude all

claims of Hamed generally." See Order, p. 9. Hence, the Master determined that Yusufs claim

against Hamed for misappropriating the "going concern" value of Plaza Extra-West by
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orchestrating the lease with KAC3 57,Inc. without any payment to the Partnership, is a viable

claim that can be pursued and nothing in the Plan precludes such a claim.l

However, the Master also held that a single statement contained in Yusuf s very first

proposed plan, which was never accepted or relied upon by the Court, and which was changed in

subsequent iterations of Yusufs proposed plans to ultimately propose a closed bid auction

process in order to maximize values to the Partnership,2 somehow operates to preclude or estop

Yusuf from claiming the loss of the going concern value of Plaza Extra-Vy'est even though the

Wind Up Order and Plan do not preclude the claim. The rationale seems incongruent-if the Plan

allows Yusuf to make claims for loss of going concern value as to PlazaExtra-West and nothing

in the Plan precludes the claim-how is it that an argument made by Yusuf before the adoption of

the Plan (which argument was later abandoned) bars his claim? Because the Plan, which

ultimately governs the liquidation process, does not preclude such a claim for loss of the going

concern value atPlaza Extra-West-the mere arguments initially espoused by a party, which

were raised early in the process and then abandoned before the Plan was adopted, cannot provide

a valid basis to preclude the claim. The Order effectively holds that Yusuf is judicially estopped

from claiming a loss of going concern value because he previously made an argument that all

I The July 22, 2014 Order entered by Judge Brady denying Yusuf s motion seeking to nullify the lease
with K4357 found that the lease was intrinsically fair to Plessen Enterprises, Inc. However, there was no
finding that it was intrinsically fair to the Partnership or yusuf,

2 In both Yusuf s Comments, Objections and Recommendations Concerning The Couft's Proposed plan
filed on October 21, 2014 (attached as Exhibit I for the Master's convenience) and his Response To
Hamed's Comments Concerning The Couft's Proposed Wind Up Plan dated October 28,2014, referenced
at pages 2,7 (n.7), and 10 of the Order, Yusuf argued that the closed bid auction process was the best
way to maximize value for the Partnership. The Master apparently found it signifìcant that the later
document "suggested a close bid sale for Plaza Extra-West without any discussion of his alleged change
of position with regards to the 'going concern' value of Plaza Extra-West." Yusuf respectftrily submits
there is no requirement or need to "f1ag" the parties changing positions other than the comments
contained in their filings and redlined plans. See particularly $8 of the redlined, proposed plan attached as
Exliibit 3 to the October 28,2014 filing.
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three Plaza Extra Stores could not be sold as a going concern and later (according to the Master)

did not suffrciently acknowledge that change in position. The Order, however, does not mention

the judicial estoppel doctrine or apply its elements.

Judicial estoppel, in its most generic form, prevents a party from asserting a position in

one legal proceeding that directly contradicts a position taken by that same party in an earlier

proceeding. The precise elements necessary for the application of judicial estoppel vary, but in

general, it will apply only when the two positions are clearly contradictory and when the first

position has been accepted by a court, although success is not required. This doctrine is designed

to protect the integrity of the courts, not the litigants. The V.I. Supreme Court held that:

the judicial estoppel doctrine will preclude a party from asserting a
position on a question of fact or a mixed question of law and fact
that is inconsistent with a position taken by that party in a previous
judicial proceeding if the totality of the circumstances compels
such a result. In conducting this inquiry, a court must focus on the
impact that allowing the inconsistent claims would have on the
judicial process, which may include considering the extent of the
inconsistency (including any reasonable explanations that would
harmonize both positions), whether the party has received an unfair
advantage or benefit from asserting the inconsistent claims, and
whether another court has already relied on the claim made in the
first proceeding.

Sarauw v. Fawkes,66 V.l. 253,264-65,2017 WL 71123, at *6 (V.L Z0l7).

Here, there are not separate judicial proceedings in which Yusuf has advocated one

position (with success) and then advocated another contradictory position. This only involves a

single case in which arguments (as opposed to purely factual positions) were made. Moreover,

many courts have explicitly held that judicial estoppel should not be applied when a litigant has

taken contradictory positions due to mistake or inadvertence. See, e.g., Browning v. Levy,283

F.3d761,776 (6thCft.2002). Rather, judicial estoppel should be used only when a litigant is
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"playing fast and loose with the courts," and when intentional self-contradiction is being used as

a means of obtaining unfair advantage in a forum provided for suitors seeking justice. Sarauw,

66 V.I. 253, 264-65, 2017 WL 77123, at *5. "Because of the harsh results attendant with

precluding a party from asserting a position that would normally be available to the þarty,

judicial estoppel must be applied with caution." Id. at*7. The Virgin Islands Supreme Court

"emphasize[d] that "ff]udicial estoppel is not a sword to be wielded by adversaries," and "is not

meant to be a technical defense for litigants seeking to derail potentially meritorious claims,

especially when the alleged inconsistency is insignificant at best and there is no evidence of

intent to manipulate or mislead the courts." Id. citing Ryan Operations G.P. v. Santiam-Midwest

Lumber Co.,8I F.3d 355, 365 (3d Cir. 1996). In other words, judicial estoppel is not a

"shortcut" to circumvent the ordinary fact-finding process, rather, the V. I. Supreme Court

emphasized its "longstanding instruction 'that the preference is to decide cases on their merits'

and 'that any doubts should be resolved in favor of this preference."' Id.

Here, the Master did not conduct a judicial estoppel analysis but nonetheless decided that

Yusuf conceded or was estopped from asserting the claim as a result of earlier arguments, that

the Master apparently found had not been fully abandoned. As Yusuf will show, he did abandon

the position that the PIaza Extra Stores cannot be sold as a going concern.

Clearly, there is no adverse impact in allowing Yusuf to pursue the claim because the

Plan contemplates that Yusuf (and Hamed) will be making claims against each other and the

PartnerÉhip even after ownership of a particular store is transferred. In the Plan, the Court

clearly rejected Yusufls proposal to subject Plaza Extra-West to a closed bid auction and instead

allowed Hamed to give the going concern value to KAC357, Inc, upon payment of the inventory
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and equipment as provided in the Plan. Yusufs Claim Y-l3 is completely consistent with the

positions he was taking prior to and after the adoption of the Plan.

The Master seems to believe that Yusuf did not clearly abandon his earlier position that

the "Plaza Extra Stores cannot be sold as a going concern" because he "never stated that he

'recognized that this position was incorrect' in the October 28,2014 document [.]" Although

Yusuf fails to understand the significance of this omission, he respectfully submits that the

Master overlooked or misunderstood the arguments Yusuf had made that clearly demonstrate his

position thatPlaza Extra-West could be sold as a going concern. In his October 21,2014 filing

(Exhibit 1), Yusuf argued that the "Court's [October 7,2014] proposed plan forecloses Hamed

from acquiring the Tutu Park store and Yusuf from acquiring the 'West 
store, thus, unfairly

excluding one partner from the opportunity of acquiring partnership assets while diminishing the

prospect of maximizing the value of all partnership assets." Id. atp.3. See a/so discussion at p.

8-12.

In Yusuf s Response to Hamed's Comments Concerning the Court's Proposed V/ind-Up

Plan dated October 28, 2014, he argued for a process which will capture this going concern

value, to wit:

...if the Court is going to deviate from McCormick, it should adopt
a plan that maximizes partnership value in a windup and sale.
Bidding of the kind Hamed now proposes for Plaza Extra Tutu
Park is the best way to accomplish that, but it should be applied to
the West store as well, albeit without the Hamed lease that tilts the
tables, hands the Hameds the right to operate the store without
paying up front þr that right, and results in far less partnership
value being realized upon windup.

,See October 28,2074 Response at p. 6 and proposed plan attached thereto as Exhibit 3 at p. 6-7 .

This is advocating for a process that will capture the going concern value of Plaza Extra-V/est.
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Further, Yusuf previously argued that "Hamed's suggestion that given the disputedlease, only

the inventory and equipment of Plaza Extra-West would be subject to bid plainly will not

maxÌmize partnership velue." Id. at p. 2. Hence, Yusuf argued that ignoring the improper

KAC357 lease fails to recognize the loss of the going concern value of PlazaExtra-'West. Yusuf

also argued:

Rather, both the Plaza Extra-V/est supermarket and the 16 acres on
which it sits should be put up for bid by Yusuf and Hamed so, that
the value of this partnership asset is maximized and realized at the
time ofwindup.

Id. This is a description of the loss of the going concern value that is associated with the

improper lease and Yusufls position that a wind up process which captures that value should be

adopted.

Despite Yusufls arguments above to the contrary, the Plan entered by the Court3 did not

address the improper lease to KAC357 and simply provided for a means for Hamed to purchase

the inventory and equipment atPlaza Extra-West and, upon payment, to assume full ownership

and control of that store (but not, according to the Master, preclude claims for the going concern

3 The Master also incorrectly asserts that "Hamed and Yusuf entered into a Final Wind Up Plan...which
was approved by the Coutt" and that the specific terms were mutually agreed upon. 

^See 
Order at p. 2-3

and I 1("When Hamed and Yusuf submitted the Final Wind Up Plan for the Court to approve"). This is
not the case. Numerous submissions of various versions of proposed "wind up plans" were submitted by
the parties and multiple responses and objections to specifrc terms were made. In its October j,2014
Order, the Court cobbled together a hybrid "wind up plan" picking and choosing different provisions ancl
options and then ordered further comment and objections by the parties. A copy of that Order is attached
as Exhibit 2 for the Master's convenience. Ultimately , after receiving comments from Hamed and Yusuf
on October 2l and28,2014, the Plan was approved by the Court-some terms of which Yusuf supported
and others which he advocated against. In fact, Yusuf sought to appeal from the Court's luly 2/', ZOl4
Order concerning the lease to KAC357 and its Wind Up Order approving the Plan, but those appeals were
later dismissed for lack ofjurisdiction. See Yusuf v. Hamed,20l5 V.I. Supreme LEXIS 6 (Feb. 27 ,2015).
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value of Pl azaBxtra-West). Nothing in the Plan impacted the loss of going concern value and the

claim was not precluded or conceded.a

Clearly, Yusuf was advocating for a means to maximize the value of the business

operations of Plaza Extra-West.5 Yusuf argued that KAC357's receipt of the 30-year lease

operated to strip the on-going business operations away from the Partnership without just

compensation-this is the very essence of going concern value. The Court ultimately adopted the

Plan, which did not even mention the KAC357 lease, and allowed Hamed to purchase inventory

and equipment, but leaving any other claims a partner possessed unaffected-including Yusuls

claims to the loss of the going concern value of PlazaExtra-West.

Hence, the Order fails to recognize the substance of Yusuls earlier arguments in its

holding that because "Yusuf suggested a close bid sale for Plaza Extra-West without any

discussion of his alleged change of position with regards to the 'going concern' value of Plaza

Extra-West," that Yusuf 'ohas already conceded" that Plaza Extra-West "cannot be sold as a

4 It is noteworthy that the same sentence the Master relies upon for the proposition that "Yusuf has
already conceded thatPlaza Extra-West cannot be sold as a going concern" also applied toPlaza-Extra
Tutu Park. Yet in his October 21 and 28,2014 filings, Yusuf argued that notwithstanding the Court's
proposed October 7,2014 plan giving Yusuf the exclusive right to purchase the Partnership assets
associated with that store, Tutu Park like Plaza Extra-West should be the subject of a closed bid auction
between the partners. Obviously, in the Plan, the Court provided for such an auction of Tutu Park but not
West. As the Master is well awaîe, atthe April 30,2015 auction of Tutu Park, Hamed "won" with a bid
of $4,050,000 plus the payment of $220,000 in fees associated with the Tutu Park Ltd. litigation.
Accordingly, this closed bid auction effectively valued a store (Plaza Extra Tutu-Park) with only 3 years
left on its lease at $8.1 million, which further supports Yusufl Claim Y-13 for half of the $8.7 million
going concern value of Plaza Extra-West, a much larger and newer store.

s The closed bid auction process employed as to Plaza Extra-Tutu Park captured the going concern value
of the store and Yusuf s request for such a process to be applied to the PlazaExtra-West was advocating
for a process which would capture the going concern value. Hence, Yusuf did articulate a position wniõh
effectively and clearly differed from his earlier position on such valuations and thus, had not conceded
that such a valuation could not be made.
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going concern." See Order, p. 10. This is clearly a mistake which overlooks the substance of the

arguments raised by Yusuf and requires the Master to revisit the decision.

The very purpose of the procedural rules that afford a court the opportunity to revisit a

ruling through reconsideration is to insure the consistency and integrity of the process as well as

to preserve judicial resources and forestall unnecessary additional costs to the parties. Castillo v.

St. Croix Basic Services, Inc., 2010 WL 1 1504961, at *4 (V.I. Super., 2010). "It is well-settled

that a court has discretion to correct its own errors and spare appellate courts from the burden of

unnecessary proceedings." Id. citing Charles v. Daley, 799 F.2d 343,348 (7th Cir. 1936). Not

reviewing the enoneous conclusions contained in the Order at this stage frustrates those goals for

the orderly administration of claims.

CONCLUSION AND RELIEF REQUESTED

For all of the foregoing reasons, Yusuf respectfully requests the Master to grant his

motion for reconsideration and rule that Yusufs Claim - Y-l3 for loss of the "going concern"

value of Plaza Extra-V/est has not been conceded by Yusuf and should be allowed to proceed

because the'Wind Up Plan does not preclude the claim.

Respectfully submitted,

Dutlnv, ToppnR AND FEUERZEIG, LLP

REGORY H (V.L Bar No. 174)
CHARLOTTE K. PERRELL (V.I. Bar No. 1281)
Law House 1000 Frederiksberg Gade
P.O. Box 756
St. Thomas, VI 00804-0756

DATED: December 6,2018 By
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Telephone:
Telefax:
E-Mail:

(340) 71s-4422
(340) 71s-4400
ghodges@dtflaw.com

Attorneys for Fathi Yusuf and United Corporation
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I hereby certify that on this 6tl'day of December, 2078,I caused the foregoing YUSUF'S
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Joel H. Holt, Esq.
Lnw OnucES oFJorl H. Holr
Quinn House - Suite 2
2132 Company Street
Christiansted, St. Croix
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Mark W. Eckard, Esq.
Ecxlno, P.C.
P.O. Box 24849
Christiansted, St. Croix
U.S. Virgin Islands 00824
E-Mail: mark@markeckard.com

The Honorable Edgar D. Ross
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The Honorable Edgar D. Ross
Master
P.O. Box 5119
Kingshill, St. Croix
U.S. Virgin Islands 00851

Carl J. Hartmann, III, Esq.
5000 Estate Coakley Bay - Unit L-6
Christiansted, St. Croix
U.S. Virgin Islands 00820
E-Mail : carl@carlhartmann.com

Jeffrey B.C. Moorhead, Esq.
Jrrnnny B.C. MooRHEAD, P.C.
C.R.T. Brow Building - Suite 3
1132 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
E-Mail: jeffreymlaw@)¡ahoo,com

Alice Kuo
5000 Estate Southgate
Christiansted, St. Croix
U.S. Virgin Islands 00820
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TN TIIE SUPEIITOII COURT'OF THE VIRGIN ISLANDS
DIVTSION OF ST. CROIX

HAMED, byhis CIVILNO. SX-I2-CV-370
agentÌIVALEED HAMED,

Plainti ffiCounterclaim Defendant,

vs.

FATHI YUSUF and UNITED CORPORATION

Defendants/Counterclaimants,

vs.

ACTION FOR DAMAGES,
INJUNCTIVE RELIEF
AND DECLARATORY RELIEF

JURY TRIAL DEMAI\DED

IIAMED, WAITEED IIAMED,
MUFEED HAMED, HISHAM HAMED, and
PLESSEN ENTERPRTSES, INC.,

Additional Counterclaim Defendants.

F'ATI{I YUSUtr''S COMMENTS. OB.IECTIONS AND RECOMMENDATIONS
coNcERNING TEE COURT'S BSLOPOSED PLAN

Defendant/counterclaimant Fathi Yusuf (Yusuf'), through his undersigned counsel,

respectñtlly submits the following conrments, objections, and reæommendations concerning the

Court's proposcd plan, as sct forth in its order dated October 7, 2014 (the "Order'), foi

liquidating and winding up thc partnership bctween Yusuf and plaintiffcounterclaim defendant

Mohammad Hamed ("Hamed'), which owns and operates three supermarket storos known as

Plaza Extra * East, Plaz¿ Extra - Tutu Park, and Plaza Extra - West (collectively, the "Plaza

Extra Stores").

The Court effectively adopted and tcntatively approved "[aJll components and terms of

the competing plans where the parties do agree . . , ." See Order at p. I. The competing plans

referenced by the Court consist of the initial plan filed by Yusuf on April 7,2014 (the'nYusuf

Plan'), attached as Exhíbit A to his Memorandum in Support of Motion to Appoint Master for

Judicial Supervision of Partnership Winding Up or, in the Altemative, to Appoint Receiver to
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)
)
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Wind Up Partnership. The Yusuf Plan provided for a straigþt forward sale of all non-liquid

partncrship asscts, consisting primarily of inventory and equipment, given the absence of

commercial leases for Plaza Extra - East and Plaza Extra - West and the existence of ¡ lease

covering Plaza Extra - Tutu Park. On April 30, 2014, Hamed filed his plan for winding up the

(the "Hamed Plan"), which essentially provided for the conveyance of all nonliquid

partnership assets to a start up company formed on April 22,2014 by three of Hamed's sons,

KAC357, tnc. (the "New Hamed Company''). A critical "lyncþin"l of the H¿med Plan was the

viability of a long term (30 year) lease bctwcen Plessen Enterprises, Inc. (?lessen") and the

New Hamed Compan¡ which was approved by Hamed a¡rd his son, as two of three

acknowledged directors of Plessen, at a disputed meeting of directors on the morning of April

30,2014. Finall¡ Yuzuf and United Corporation ("United') filed a plan for winding up the

partnership (the "Unitedlfusuf Plan'), which provided for the sale of all non-liquid partrership

assets to United after the unwinding and nullification of the purportd lease from Plessen to the

New Hamed Company. This plan was attached as Exhibit A to Yusufs and United's Response

to Surreply Regarding Dissolution Plans filed on June 16,2014.

Instead of approving one of thc competing plans or rejecting them all and sending llamed

and Yusuf back to thc proverbial drawing board, the Court has taken the unusual measure of

proposing its own plan, which attempts to make a Solomon like division of the nonJiquid

partncrship assets amongst Hamed and Yusuf by tentatively approving the acquisition of the

inventory, equipment and leasehold improvements of Plaza Exha - East and Plaza Extra - Tutu

Park by Yusuf and Hamed's acquisition of the inventory, equipment and leasehold

rgg Hamed v. Yueuf, 2Ol4 V.l. 1552,*12 (Supcr. Ct. July 22,2014) (this Courr referred tro the lease ¡s the

"'lynchpin'of Plaintiffs plan for winding up thc Ilomcd-Yusufpartnershiy'').
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of Plaza Extra - West. While the Court might consider this proposed division of

to be fair under the circumstances, as will be discussed in more detail below, the Court's

plan is unfair to both parüreñr bee¿use it arbitrarily decides which partner ends up with

particular store. What if, for examplg the riglrt to continue operations at Plaza Extra - Tútu

Park was more valuable to Hamed given his sons' recent opening of Moeos Fresh Ma¡ket in Red

a¡rd the potential for additional warehousing inventory sharing and economies of scale

having two storcs on St. Thomas might provide? Similarl¡ what if the right to continue

at Plaza Extra - West was more valuable to Yusuf given the synøgies and symbiotic

already developed betrveen Plaza Exta - East and Plsza Exha - West over the past

for¡rteeri years (eg., sharing shipping expenses, warehouse space, inve,ntory advøtising

expeilles, vendors and suppliers, cusüomers, and othor operating procedures). The Court's

plan forecloses Haméd from acquiring the Ti¡tu Park store and Yusuf from acquiring

West store, thus, unfairly excluding one partner from the opportunity of acquiring partnership

while diminishing the prospect ofmaximizing the value of all partrership assets.

rWhile Yusuf respectfully submits that it makes practical sense for Hamed to acquire

Plaza Extra - I'utu Park and for Yusuf to acquire Plaza Extra - tilest, if neither Hamed nor the

Court approve of this proposed course of action, Yusuf recommends that the only fair and simple

solution is for each partner to be able to bid on the acquisition of these two stores in an open

bidding process to be supervised by the Master, as explained in greater detail below.

With these comments in mind, Yusuf will now address the correspondingly numbered

sections and steps set forth at pages 2-7 of the Order.
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3: Llquidating Partner

Yusuf agrees with the Court's proposal that he serve as Liquidating Partner under the

of the Master. Yusuf recommends, hor,vev€r, that Section 3 of the proposed plan

read as provided below. Suggested additions are shown in bold, suggested deletions are

shown by interlineation.

Yusuf shall be lhe Liquidating Partner with the exclusive right and
obligation to wind up the parhership, pursuant to this Plan and the
provisions of V.I. Code Ann. t¡t. 2ó, $ 173(c), under the supervision of
the Master. No person other than the Liquidating Parlner may aot on
behalf of the Partnership, repræent the Parürership in any official
capacity or participate in managønent or control of the Partnership, for
purposes of winding up its business or ottrerwiso. The Liquidation
Partner's rights and obligations relative to the winding up. subject.to the
rwiew and qupervision of the Master. shall be de€rned to have
commenced as of April 25. 2019, the date of the issuance of the
Preliminary Injunction.

Yusuf proposes to add the citation to V.I. Code Ann. tit. 26, $ 173(c) simply to provide greater

clarity concerning his authority as the Liquidating Partner. Yusuf proposes to delete the last

because it is unclear how the rights and obligations of the Liquidating Partner could

have commenced as of April 25,2013 or at any time before his actual appointment.

Hamed will no doubt object to Yuzufs role as Liquidating Partner by dredging up his

that he should be the Liquidating Partner and that the provisions of V.I. Code Ann. tit.

26, ç 74(b)Q) somehow preclude Yusuf from serving as Liquidating Partner. It is undisputed

that when Hamed retired ín 1996, he ceased all work at the Plaza Exha Stores. Even before he

retired, it is undisputed that Hamed's role was limited to supervising the warehouse at one store

Plaza Exha - East - whereas Yusuf has been in charge of all tb¡ee stores from the inception of

the business relationship to date. Moreover, Hamed is 79 years old, suffers from poor health,

and has claimed under oath th¿t he cånnot read English well and cannot understand questions put
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him in English without a translator. Clearl¡ Hamed is simply not qualifìed or capable of

as Liquidating Partner. To the extent that Hamed seeks to be appointed the Liquidating

so he can delegate the rights and obligations of that position to his son, Waleed" Yusuf

already shown why that is not an option. Ëæ Defendants' Response To Suneply Re

Plans (the *Response") filed on June 16, 2014 atp.7-9.

Yusuf has already demonstrated why he is not conflicted from serving as Liquidating

. & Defendants' Reply To Plaintiffs Response To Motion To Appoint Master For

udicial Supervisíon Of Partnership Winding Up Or, In The Altemative, To Appoint ReceiverTo

Wind Up Partnership filed on May 19,2014 atp. 5-l and Response at p. 5-6. Hamed's argument

V.I. Code Ann. tit. 26, $ 74(bX2) somehow precludes Yusr¡fs designation as Liquidating

also ignores the provisions of subsection (e) of the same süatute, which provide: .'A

partner doee not violate a duty or obligation under this chapter or under the partnership

agreemart merely because the parher's conduct furthers the partner's own interest." Any

concerns regarding Yusufs purported conflictsz are adequately addressed by the appoinunent of

the Master, who will supervise the Liquidating Partner's actions in winding up the partnership

under an approved wind up plan. Finally, ariy argument by Hamed that the role of Liquidating

can be subsumed under the Master's judicial supervision duties would be wholly

misplaced, This Court's September 18, 2014 order appointed the Honorable Edgar D. Ross as

On September 25, 2014, Hamed filcd a two pag€ Motion to Show Cause uÀy Yusuf should not be held in
for pnrportedly violating the Aprit 25, 2013 preliminary injunction by taking action to prw€nt

supermarkot operating fr¡nds from being used to pay V/aleed Hamed without Yusufs cons€nt. This tsrse motion
was not supportcd by any declaration. Yusuf liled his Opposition And Cross-Motion For Simitar Relief on October
¡, 2014' which was supported by YusuPs deû¡iled declaration. Hame.d did not file a reply/respongo to tbis
Opposition And Cross-Motion. On October 15,2014, Hamed ûled another Motion to Show Cause th¡t contai¡rcd
four sentoncæ and was again unsupported by any declaration or authenticaled, admissible evidence. Although
Yusuf will oncc again demonstrate the basclessness of this latest motion, he cxpecls lh¡t these frivolous motions will
bc citcd as firrther grounds for this Court not to appoint him as Liquidating Partncr.
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Master "to direct and oversee the winding up of the Harned-Yusuf ParÍrership." As noted by the

in its order of August 28,2014, both Hamed and Yusuf "have consented to have a master

appointed to perform certain duties regarding the wind-up of tl¡e Hamed-Yusuf Parürership."

This Court has clearly chosen to provide "judicial supervision of the winding up," as

contemplated by V.l. Code Ann. tit. 26, $ 173(a), via a Master who will supervise or oversee the

Liquidating Partner. The very concept of supervision requires that there be a supervisor to

oven¡ee the person to be supervised. The Master cannot logically perform both roles at the same

time. Only a receiver could effectively perform the functions of the Liquidating Partner and

Hamed has consistentlyresisted the appointnent of a receiver.

Secdon E: Pl¡n of Llqutdaüon ¡nd WindlngUp

l) Plaza Extr¡ - E¡st

Yusuf has no objections to this section, which should be promptly implemented. Unlike

the partnership assets associatecl with Plaza Exha - Tutu Park and Plaza Extra - West, the

inventory, equipment and lcasehold improvements at Plaza Exha - East cannot, as a practical

be acquired by Hamed since United owns the premises occupied by Plaza Exha - East

and is unwilling to lcæe thcse premiscs to Hamed or a company owned or controlled by Hamed

or his sons. Consequently, it makes obvious practical sense that Yusuf acquire Hamed's 50%

intercst in thesc assets.

Yusuf notes that even though both partners simply refened to "inventort'' and

"equipment," q, e.9., United/Yusuf Plan at $ 8(BXl) and Hamed Plan at $ 8(BX3) (Step 4), the

Court has added the term "leaschold improvements." Some clarification will be needed as to

how, if at all, "leasehold improvernents" may differ from 'oequipment," as used by Hamed and

Yusuf. Clarification will also be needed to determine what will happen if Yusuf or Hamed is
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lling to pay thc valuc of equipn¡ent and leasehold improvements as determined by the

sclected by thc Mastcr. If, for example, the partners cannot agr€e on the value of the

and leasehold improvements for Plaza Exha - East and the appraiser selected by the

Master v¡lues this property at $400,000, meaning Hamed's % interest is worth $200,000, if

is unwilling to pay more than $150,000, what will happen? Yusuf submie that unless

is prepared to pay at least $150,000 plus the cost of removing zuch property and

immediately repairing any damages caused by such removal, Yusuf should be able to acquire

assets for $150,000. Finally, it should be clarífied that for each storg the purchasing

parher is only required to pay one half of the landed cost of inventory and the depreciated value

equipment and leasehold improvements.

Yusuf anticipates that Hamcd will attempt to impede the Court's proposed disposition of

the Plaza Exba - East by claiming that an acre purchased in part with insr¡rance proceeds

ved after the store burned down in 1992 somehow belongs to the partnership. Yusuf

addressed this claim in his Rcsponse at p. ll-12. This land has not only been titled in United's

name for decades, it is undisputed that rent for this acre was included in the $5,408,806.24 paid

on February 7,2012 covering rent for the period from May 5,2004 to December 31,2011. If the

partnership was thc lcgal or equitable owner of this acre, why was rent paid to United for its

occupanc/? In any event, this vaguc and disputed claim can be asserted by Hamed as a part of

his accounting claims. It certainly should not impede the disposition of Plaza Exüa - East in any

way
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4 and Step 4

2) Plaø;t Extra-Tutu Park

Yusuf submis that the Court apparently overlooked the need to address what happens to

'Tutu Park Litigation," as defined at $ 1.35 of the United/Yusuf Plan. Such litigation should

included in the assets associated with that store. Othenvise, there is no rationale for requiring

"reimbute the Partnenhip for 50% of the reasonable costs and attorneys' fe€s incun€d

date in the Tf¡tu Park Litigation," as províded in the Court's proposed plan. The partnership

being sold in connection with Plaza Exfra - Tutu Park should consist of the leæehold

where the store ís located, the inventory, equipment, leasehold improvernents at suoh

store, and the Ti¡tu Park Litigation.

Yusuf submits that it is ñ¡ndamentally unfair to arbitrarily æsigr Plaza Exha - Tt¡tu Park

Plaza Exta - West to particular partners witl¡out careñ¡l consideration of the sunounding

circumstances affecting each store's operations. It should not be forgotten that Hamed has

informed the Court that 'Ihe Hameds' representatives discussed this scenario

[whether the landlord will allow the Hameds to take over the Tutu Park lease] with the landlord's

ves before filing their plan and have fr¡ll confidence that this can happen." see

Plaintiffs Suneply Re Dissolution Plans filed May 27,2014 at p. 5.3 Within the past year,

Hamed's sons have developed a neìl, store in Red Hook called Moe's Fresh Market. With the

very recent opening of this new store, it makes practical sense for Hamed to acquire the Plaza

Extra - Tutu Park assets in order to provide an opportunity for sharing shipping expenses,

warehouse space, inventory vendors and suppliers, and other operating procedures to øeate an

I Under tho terms of the Tutu Park lease, the landlord could not unreasonably withhold its consent to an assignment
an, vay,
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economy of scale. Ha¡ncd's acquisition of the Tutu Park store, with Yusuf acquiring Plaza Exba

West, as provided bclow, would also help further separate - by island - the supermarket

operations of Hamed and Yusuf, which will significantty reduce the prospect of future conflict

between their families, In the event Hamed is the eventual purchaser of Plaza Exha - Tutu park,

Hamed and Yusuf must cooperate in facilitating any necessary assignments, cancellation of

personal guarantees, and substitution ofparties in the pending litigation.

3) Plaza Extr¡ - rilest

Yusuf vigorously objects to this proposed plan provision. Althougb the Court does not

expressly deal with the continued viability of the purported lease between Plessen and the New

Han¡ed Oompan¡ this proposed plan provision is apparently premised on the unstated

assumption that there is a valid lease covering the premises occupied by the Plaza Exha - West

store. Yusuf has filed a Motion for Reconsideration of this Court's Jnly22,2014 Order denying

his motion to nulli$ the results of the April 30, 2014 special meeting of the Board of Directors

of Plessen, which included the approval of the lease that serves as the aoknowledged "l¡mchpin"

of Hamed's Plan. That Motion for Reconsideration is frrlly briefed and awaiting disposition.a If

the Court denies Yusufls Motion for Reconsideration, he intends to appeal from that order and

seek a stay of the implernentation of any plan premised on such leæe.

Yusuf respectfully submits that the only fair u/ay to deal with the assets of Plaza Exha -
West is to put the parties back into the same positions they were in before the disputed April 30,

2014 special meeting at which the disputcd lease to the New Hamed Company was approved by

Hamed and his son. Neither Hamed nor Yusuf should be able to burden the other or their

' Yusufs Reply BrÍof In Support of Motion F'or Reoonsideration filed on August 29, 2014 provÍdes a comprchensive
eurnmary of the årguments why the Court should reconsider and vacatc its July 22, 2014 otden
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owned company, Plessen, with a long term lease that effectively condemns these

families to continue dealing with each other for another 30 years. As contemplated in g

8(B)(l)(c) of the United/Yusuf Plan, the Court should provide for Yusuf or United to purchase

approximately 16 acre tract of land subdivided frrom a larger tract owned by Plessen on which

Extra - West is located, along with the associated inventory equipment, and leasehold

improvements. The parties had previously contemplate.d this subdivision as shown on the July

13, 2012 preliminary surveys of this subdivided parcel (the "Plaza West Parcel'), attaohed æ

A. The market value and purchase price of the Plaza West Parcel should be established

by the average appraised value determined by appraisers selected by each parlner, and a third

appraiser selected by the appraisers selected by the partners. Hamed should receive the purchase

price, except that Plessen should receive $10.00 from the purchase price as considqation for

such conveyance. Hamed and Yusuf should split the stamp taxes and other costs of üansf€r. In

the event Yusuf becomes the purchaser of Plaza Exha - West, either through the process

de.scribed in this paragraph or in the bidding process described below, Hamed should be required

to take such astion as necesr¡ary to cancel and discharge of record any leases or other agreements

affecting the Plaza West Parcel.

If for any reason Hamed or this Court are unwilling to ûpprove Yusufs suggested

disposition of Plaza Exha - Tutu Park and Plaza Extra - 'West, the only fair and simple solution

for each partner to have an equal opportunity to acquire these stores and simultaneously

maximize the value of these important partnership assets is to implement an open bidding

process to be supervised by the Master. In order to make this bidding process fair and truly

competitive, the Court must squarely address the validity of the lease from Plessen to the New

Hamed Company in light of Yusufls Motion for Reconsideration. Obviously, unless the Motion



DUDLEY,IOPPER

AND FEUERZEIG, LLP

lC00 Érdedksb3r€ 6sd€

PO 8ox 756

sr. Tàoñ6s. u.s. v.1.00804.0758

ll40't 174-414

Hamed v. Yusufi, ot at,
Civil No. SX-12-CV-370

ll

for Reconsideration is granted and the parties are put back into the positions they were in before

the lease was improvidently approved, Hamed will have an unfair competitive advantage in

Plaza Exha - West because Yusuf would have little or no ince¡rtive to bid on property

is subject to a 30 year l€ase with the Hameds.

Yusuf submits that the Master should convene a meeting at which Hamed, Yusuf, and

representative they ohoose will appear and be prepared to bid for Plaza Extra - Tutu Park

and Plaza Extra - r0Vest. At such meeting the Master will direct one partner to open the bidding

for Plaza Extra - Tutu Park and the other partner to open bidding for Plaza Exha - West

the Plaza West Parcel. Each partrer shall respond to the opening bid of the other

parher by eithø acceptíng such offer or by increasing tt¡e amount offøed by a least $500,000

per store, This process will continue at $500,000 incre¡nents per storê until the Master has

determined that Hamed and Yusuf have agreed on the purchase or sale of Plaza F.xha - Tutu

and Plaza Extra- West.

The partnership assets being sold in connection wilh Plaza Extra - Tutu Park consists of

the leasehold interest where such store is located, the inventory equipment, and teasetrold

improvement at such storq and the Tutu Park Litigation. The bidding for Plaza Exka - Tutu

Park should be for the combination of the leasehold interest, equipmen! leasehold

improvements, and Tutu Park Litigation plus 50% of the landed cost of the Plaza Exha - Tutu

Park inventory.

The bidding for Plaza Extra - West should be for the Plaza West Parcel inclusive of all

improvements and equipment located on such premises plus 50% of the landed cost of the Plaza

Extra - West inventory. Whoever ends up purchasing the Plaza West Parcel should be entitled

to a re¿ordable easement for the existing sewage line servicing Plaza Extra - West provided the
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of the servieirt parcel, Plessen, shall also have the right to tap into such sewer line.

fire foregoing process avoids continued litigation regardirrg the hotly contested lease to

New Hamed Company, time consuming and expensíve appeals, and mærimizes the value of

Plaza Exha- Tutu Park and Plaza Extra * West stores to the partrership.

***5

5) Plaza Extra Name

Yusuf objects to Hamed's ownership and operation of Plaza Extra - West for all the

set forth above. In no event should Hamed be allowed to operate under the bade name

West.' Give¡¡ the close intenelationship between the two St. Croix stores for the last

for¡deen years in dealing with vendors, suppliers, and sustom€rs, allowing Hamed to use'?laza

West" as a trade name would create significant confusion. If Yusuf purchases Plaza Exba -
ïVest, he should be allowed to continue using the "Plaza Extra" name in the opcration of the two

St. Croix stores. If Hamed purchases Plaza Extra - Tutu Park, he should be allowed to continue

using the Plaza Extra namo in connection with that store provided the location of the store is

always identified with the use of the trade name.

t**

Step 3: Continued Employment of Employees

The Court's proposed plan provides

Yusuf and Hamed, and their respective successors, shall attempt to keep
all employees of the Plaza Exha Stores fully ernployed. Although
approval of this plan should avoid any need to comply with provisions of
the Virgín Islands Plant Closing AcÇ to the extent necessary, Yusuf and
Hamed, and their respective successors, shall comply \+'ith the PCA for
any affected employees of the Plaza Exba Stores as a result of the

5 Omission of a section or step of lhe Coul's proposed plan simply means Yusuf has no conments, objections or
recommendations regarding same.
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winding up and closure of the Parhership business.

provisions sugge.st that Hamed has some continuing role to work with Yusuf as the

Partner. This would be inconsistent with section 3 of the proposed plan, which

Yusuf the Liquidating Partno with the "exclusive right and obligation to wind up the

pursuant to tt¡is Plan under the supervision of the Master." Furthermore, this

suggests that Yusuf would be required to continue the employment of the Hamed sons

the Plaza Extra - East store, notwithstanding the provisions of $ 8(l) of the Court's proposed

that upon pa)rment for the inventory equipment and leasehold improvements, Yusuf 'nwill

ñrll ownership and contol and may continue to operate the business Plaza Exba - East

any further involveme¡t of Hamed or the Hamed sons . . . ."

Step 4: Liquldation of P¡rhershlp Assets

Althouglr Yusuf has no objection to conferring with Hamed to inventory all "non-Plaza

Stores Partnership Assets," whatever they may be,ó this provision may be misconstrued to

suggest that Yusuf, as the Liquidating Partner, must secure Hamed's agreement before he can

any plan to liquidate such assets. This provision should be clarified so that it is

with Section 3 of the Court's proposed plan and cannot be misconstrued to allow

's interference with the Liquidating Partrer's exclusive right to wind up the partnership

under the supervision of the Master
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Yusuf recommends adding another Step to the Court's proposed plan similar to g S(BX3)

(Step 4) of the United/Yusuf Plan entitled "Use of Available Cash and Encumbered Cash To

All of the competing plans used thc samc balancc sheet reflecting complete agr€ement on what compriscd the
assets. See Balance Sheets at¡ached as Exhibit B lo all three competing plans.
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Purchase Padnership Assets." Yusuf suggest the following language:

This Plan is conditioned upon the ability of Hamed and Yusuf to use
lheir 50% interæt in Available Cash and Encumbered Cash to purchase
the non-liquid Partnership Assets. Any such use shall be subject to the
approval of the Court and, to the extent necq¡sary, the Dishict Court.

Yusuf respectfirlly requests this Court to take into consideration his foregoing comments,

and recommendations and to modifr the Court's proposed plan accordingly.

Respecffidly submitted,

and FEUERZEIG, LLP

oøobø 21,2014 By:
Gregory .I. BarNo. 174)
1000 Gade - P.O. Box 756
St. Thomas, VI 00804
Telephone: (340) 7 I 5 4405
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E-mail : ghod ges@.dtflaw. com
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Nizæ4. DeWood, Esq. (V.I. BarNo. ll77)
TheDeWood Law Firm
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Telefax: (888) 398-8428
Email: dewoodlaw@gnail.com
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IN THE SITPERIOR COURT OF TIIE YIRGIN ISLA¡IDS

DIVISION OF ST. CROD(

MOHAMMED HAMED by his authorized agenr
WAIEED HAMED,

Plaintiff/Counterclaim Defendant,

v.

FATHI YUSLTF and LINITED CORPORATON,

Defendants/Cor¡nterclaimants

v.

WALEED HAMED, WAHEED HAMED,
MUFPED HAMED, HISHAM FIAMED, and
PLESSEN ENTERPRISES, INC.

Counterclaim Defendants.

ORDER SOLICITING COMMENTS, OBJECTIONS AI\D RECOMMENDATIONS

THIS Court's September 18,2014 Order Appointing Master noted that the Court wor¡ld

present a proposed plan for winding up the Pa¡tieso parhrership in co4junction with the October 7,

2014 status conference. In this presentation, the Court addresses only the portions ofthe competing

plans of Plaintiff and Defendants where those proposed plans differ from each other. All

components and terrrs of the competing plans where the Parties do agree a¡e not addressed in this

proposedplan and should be considered as adopted in their agreed form in this proposed plan and

tentatively approved by the Court. The Parties are ordered to review the proposed plan and present

comments, objections and recommendations within the time periods provided below.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

CTVILNO. SX.12.CV-370

ACTION FOR DAMAGES, etc,



Itlahanmod Hamed by waleed Hamedv. FathÌ Yusuf and united corporatíon; sx-12-cv-370
Order
Page2 of7

Proposed \ryind Up Plan

Section l: Definitions

1.18 "Liquidating Partrer" means Yusuf.

Section 3: Liquidating Partner

Yusuf shall be the Liquidating Partrer with the exclusive right and obligation to

wind up the parhership pursuant to this Plan under the supervision of the Master. No

persorl other than the Liquidating Partner may act on behalf of the Partnership, represent

the Partnership in any official capacity or participate in management or control of the

Partnership, for purposes of winding up its business or otherwise. The Liquidation

Partrer's rights and obligations relative to the winding up, subject to the review and

supervision of the Masteç shall be deemed to h¿ve commenced as of April 25,20T3,1he

date of the issuance ofthe Preliminary Injunction.

Section 8: Plan of Liquidation and Winding Up

l) PlazaExta-East

Yusuf will purchase from the Partnership the following elements of the existing

business operation known as Plaza Exha-East: the inventory at landed cost and the

equipment and leasehold improvements at their depreciated value, as mulually detenrrined

by the Partners. In the event the Partners cannot agrce, such value shall be determined by

a qualifìed appraiser selected by the Master. Upon payment for such inventory, equipment

and leasehold improvements, Yusuf will assume ñ¡ll ownership and contol and may

continue to operate the business Plaza Extra-East without any further involvement of

Hamed or the Hamed sons, and free and clear of any olaims or interest of Ha¡ned.
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2) PlazaExüa-Tutu Park

Yusuf will purchase from the Parhership the following elements of the existing

business operation known as Plaza Exha-Tutu Pa¡k: the inventory at landed cost and the

equipment and leasehold improvements attheir depreciated value, as mutually determined

by the Partners. In the event the Pa¡trers cannot agree, such value shall be detennined by

a qualified appraiser selected by the Master. Yusuf will reimbu¡se the Parhrership for 50%

of the reasonable costs and attorneys' fees incurred to date in the Tutu Park litigation. Upon

payment for such inventory, equipment, leasehold improvements and attorneys' fees,

Yusuf will assume full ownership and control and may continue to operate the business

PlazaBxtra-Tufu Pa¡k without any firther involvement of Hamed or the Hamed sons, and

free and clear of any claims or interests of Hamed.

3) Plaza Exha-West

Hamed will purchase from the Parhrership the following elements of the existing

business operation known as Plaza Exüa-West: inventory at landed cost and the equipment

and leasehold improvements at their depreciated value, as mutually determined by the

Pa¡tners. In the event the Partners cânnot agree, such value shall be determined by a

qualified appraiser selecûed by the Master. Upon payment for such inventory, equipment

and leasehold improvements, Hamed will assume firll ownership and control and may

continue to operate Plaza Extra-West without any further involvement of Yusuf, Yusufs

sons or United and free and clear of any claims or interests of Yusuf or United.
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4) Stock of Associated Grocers

The stock of Associated Grocers held in the name of United shall be split 50/50

between Hamed and Yusu{, with United retaining in its name Yusuf s 50% share, and 50%

of such stock being reissued in Hamed's name or his designee,s name.

5\ PlaaExtaName

Yusuf shall own and have the right to use the trade name '?laza Exha" in the

operation of Yusufs Plaza Exta stores. Hamed will operate Plaza Exfra-West under the

hade name'oPlaza West."

Steps to Be Taken for the Orderly Liquidation of the Partnership

Step t: Budget for Wind Up Efforts

The Liquidating Partner proposes the \Mind Up Budget (Exhibit A) for the Wind Up

Expenses. Such expenses include but are not limited to, those incu¡red in the liquidation process,

costs for the continued operations of Plaz¿ Exüa Stores during the wind up, costs for the

professional services of the Master, costs relating to pending litigation in which Plaza Exta and/or

United dlblalPlaza Exta Stores is named as a party, and the rent to be paid to the landlords of

Plaza Exta-East and Plaza Exfta-Tutu Pa¡k.

Stç 2: Setting Aside Reserves

The sum of Ten Million Five Hundred Thousand Dolla¡s ($10,500,000) shall be set aside

in a Liquidating Expenses Account to cover the Wind Up Expenses as set out in the Wind Up
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Budget with a small surplus to cover any miscellaneous or extaordinary Wind Up expenses that

may occur at the conclusion of the liquidation process.Such Account shatl be held in ûust by the

Liquidating Pa¡ûrer under the supervision of the Master. The Liquidating Partner shall submit to

Hamed and the Master each month a reconciliation of actual expenditures against the projected

expenses set forth in Exhibit A. Unless the Partne¡s agree or the Master orders otherwise, the

Liquidating Parher shall not exceed the frurds deposited in the Liquidated Expenses Account.

Step 3: Continued Employment of Employees

Yusuf and Hamed, and their respective successors, shall attempt to keep all employees of

thePlaza Extra Stores firlly employed. Although approval of this plan should avoid any need to

comply with the provisions ofthe Virgin Islands Plant Closing Ac! to the extent necessary, Yusuf

and Hamed, and their respective successors, shall compiy with the PCA for any affected

employees of the Plaza Exta Stores as a result of the winding up and closure of the Partrership

business. Any severance payments due to the employees determined in accordance with the pCA

shall be paid by the Master out of the Claims Reserve Account.

Step 4: Liquidation of Partnership Assets

The Liquidating Parürer shall promptly confer with the Master and Hamed to inventory all

non-Plaza Extra Stores Partnership assets, and to agree to and implement a plan to liquidate such

assets, which shall result in the maximum recoverable payment for the Partnership.

Step 5: Other Pending Litigation

The pending litigation against United set forth in Exhibit C arises out of the operation of

thePlaza Exba Stores. As part of the wind up of the Partnership, the Liquidating Partner shall
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undertake to resolve those claims in Exhibit C, and to the extent any claims aríse in the future

relating to the operation of a Plaza Exba Store during the liquidation process, within the availablc

insurance coverage for such claims. Any litigation expenses not covered by the insurance shall be

charged against the Claims Reserve Account.

Step 6: Disnibution Plan

Upon conclusion of the Liquidation Process, the funds remaining in the Liquidation

Expenses Account, if any, shall be deposited into the Claims Reserve Account. Within 45 days

afrer the Liquidating Parüter completes the liquidation of the Pa¡trership Assets, Hamed and yusuf

shall each submitto the Masteraproposed accounting and distributionplanforthe funds remaining

in the Claim Reserve Account. Thereafter, ttre Master shall make a report and recommendation of

disüibution for the Court for its fïnal determínation. Nothing herein shall prevent the Partners from

agreeing to disbibution of Partnership assets between themselves rather than liquidating assets by

sale and distributing proceeds.

Step 7: Additional Measures to Be Taken

a) Should the funds deposited into the Liquidating Expenses Account prove to be

insufñcient, the Master shall hansfer fromthe Claims Reserve Account suffïcient funds

required to complete the wind up and liquidation of the Partrership, detennined in the

Master's discretion.

b) All funds realized from the sale of the non-cash Partnership Assets shall be deposited

into the Claims Reserve Account under the exclusive control of the Master.
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c) All bank rlccounts utilized in the operation of the Partnership business shall be

consolidated into the Claims Reserve Account.

d) All brokerage and invesünent accounts set forth in Exhibit D shall be tumed over to

the Master as part of the Claims Reserve Account.

e) Any Partnership Assets remaining after the completion of the liquidation process shall

be divided equally between Hamed and Yusuf under the supervision of the Master.

The Court submits the foregoing to the Parties and solicits comments, objections and

recommendations revisions and additions regarding the proposed wind up plan.

Therefore, it is

ORDERED that the Parties will meet and confer with the Master FORTHWITH relative to

the foregoing proposed plan. It is further

ORDERED thateachParty shallhave fourteen (14) days fromthe entryofthis Orderwithin

which to submit his comments, objections and recommendations. It is further

ORDERED that each Party may file a response to the filing of the other Party withí" seven

(7) days from receipt of the other Party's filing.

Dated: O.h/,/ TrUrt A. BRADY
Judge of the Superior

ATTEST:

GEORGE
of the

Clerk


